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31 January 2020 

 

Dear Peter     

Growth at Gatwick Airport 

Thank you for your letter of 28 November 2019 regarding the proposed growth in passenger numbers at 
Gatwick Airport in the context of Gatwick Airport Limited's (GAL) proposed application for a Development 
Consent Order (DCO) to bring the existing northern runway into use.   

We write this letter on behalf of the following local authorities: 

• Crawley Borough Council; 

• Reigate and Banstead Borough Council; 

• Mole Valley District Council; 

• Tandridge District Council; 

• Horsham District Council; 

• Mid Sussex District Council 

• West Sussex County Council; and 

• Surrey County Council.   

In this letter, reference to the "Authorities" means the above local authorities. 

We have carefully investigated the various points made in your letter and write to provide our conclusions.  
In summary, the increase in passenger numbers from 46 million per annum to 61 million per annum in the 
absence of the proposed DCO authorising the use of the Northern Runway does not constitute a Nationally 
Significant Infrastructure Project (NSIP) under the Planning Act 2008 nor is it development requiring 
planning permission under the Town and Country Planning Act 1990.  
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Commitment to scrutiny 

Let us first emphasise that the Authorities are fully committed to ensuring that growth at Gatwick Airport is 
properly scrutinised and comes forward in a way that is sustainable and which minimises so far as possible 
adverse impacts on the environment and local communities.  

On 30 April 2019, Crawley Borough Council and West Sussex County Council entered into a section 106 
agreement with GAL which secured various obligations intended to achieve three principal objectives at 
Gatwick Airport, namely: 

• the desire to see the airport continue to grow by making best use of its existing one runway, 
two terminal configuration;  

• the need to ensure that as the airport grows, measures are in place to minimise, so far as 
possible, its short and longer-term environmental impacts; and 

• the importance of maintaining and enhancing the ways in which GAL and the authorities 
share information and work together and with other stakeholders to bring significant benefits 
to the airport and the communities it serves and effects. 

The Crawley and West Sussex Councils work closely together to ensure that GAL complies with its 
obligations in the section 106 agreement and will continue to do so over the coming years.  The current 
agreement expires on 31 December 2021 but the intention is for the obligations to be extended beyond that 
date (the 2019 agreement is itself an extension of an earlier agreement dated 10 December 2015) or 
otherwise replaced by a section 106 agreement entered into in connection with the DCO.  Furthermore, the 
memorandum of understanding in place between the Authorities is to ensure that all play a joint role in 
monitoring GAL and ensuring GAL complies with the section 106 agreement. 

However, it should be emphasised that nothing in the current section 106 agreement or any applicable 
planning conditions limits the number of passengers that may use the airport in any given year.   

Section 23 

Section 23(1) of the Planning Act 2008 sets out the circumstances in which airport-related development will 
constitute an NSIP.  Sections 23(1)(b) and (c) are particularly relevant here. 

Section 23(1)(b) provides that an alteration of an airport will constitute an NSIP if the alteration is expected 
to have the effect of increasing by at least 10 million per year the number of passengers for whom the 
airport is capable of providing air passenger transport services.  There is also a reference to increases in 
cargo aircraft but this is not considered relevant here.  An "alteration" is defined as including the 
construction, extension or alteration of a runway, building, radar or radio mast, antenna or other apparatus 
at the airport.  We acknowledge the point raised in your letter that this is not intended to be an exhaustive 
list. 

Section 23(1)(c) provides that an increase in the permitted use of an airport will constitute an NSIP if it is an 
increase of at least 10 million per year in the number of passengers for whom the airport is permitted to 
provide air passenger transport services.  Again, there is a reference to increases in cargo aircraft but this 
is not considered relevant here. 
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Alterations 

Chapter 5 of GAL's Environmental Impact Assessment Scoping Report in respect of its proposed DCO, 
sets out the various measures that GAL will adopt in order to increase the number of passengers from the 
current 46 million passengers per annum (mppa) to 61mppa by 2038 and in the absence of the DCO 
authorising the use of the Northern Runway. 

In the view of the Authorities, these proposed measures do not constitute alterations that would satisfy the 
requirements of section 23(1)(b).   

The increase in passengers is primarily to be achieved by (a) increasing the number of daily aircraft 
movements during off-peak periods, (b) up-gauging aircraft fleets with larger aircraft and (c) increasing 
average occupancy levels of flights.  These are not alterations (or physical development more generally) 
that are capable of falling within section 23(1)(b). 

Where physical works are proposed by GAL, the current view of the Authorities is that those works would 
not, whether in isolation or cumulatively, have the effect of increasing the capability of the airport by 
10mppa, as would be required for them to fall within section 23(1).  The increase in capability is primarily 
brought about by the operational changes proposed.  The various works to construct, for example, 
additional hotels and car parking are responding to those operational changes rather than creating 
additional capability themselves.  In any event, to the extent that these works do have the effect of 
increasing the airport's capability, which the Authorities do not consider they do, the Authorities do not 
"expect" (within the meaning of section 23(4)(b)) those works to themselves have the effect of increasing 
capability by 10mppa. 

The current view of the Authorities is that the proposed works that constitute development and therefore an 
"alteration" to directly increase operational capacity (for example the extension of Pier 6) would fall within 
the scope of existing permitted development rights.  The key permitted development right is Class F of Part 
8 of Schedule 2 to the Town and Country Planning (General Permitted Development) (England) Order 2015 
(the GPDO).  This requires GAL to consult with Crawley Borough Council before carrying out the proposed 
development.  Crawley Borough Council in turn consults with the various neighbouring authorities in 
accordance with the memorandum of understanding.  This means that there will be an opportunity for 
Crawley Borough Council and the other authorities to consider each piece of proposed development as it 
comes forward, albeit there is limited scope for the Authorities to prevent permitted development going 
ahead.   

However, as part of that exercise it would be open to Crawley Borough Council to ask GAL to make it clear 
what the effect is of the proposed alteration, both in terms of passenger numbers and in terms of 
environmental impact.  When consulted on a proposed piece of permitted development, Crawley Borough 
Council will consider whether the proposed development (whether in isolation or cumulatively with other 
development) constitutes EIA development within the meaning of the Town and Country Planning 
(Environmental Impact Assessment) Regulations 2017.  If the conclusion was that the proposed 
development did constitute EIA development, then the relevant permitted development right would not 
apply. 
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It should also be noted that a piece of development that would otherwise be permitted development under 
the GPDO could theoretically constitute an NSIP for the purposes of the Planning Act 2008 if it has the 
effect of increasing the airport's capability by 10mppa or more.  In such circumstances, the proposed 
development would need to be authorised by a DCO notwithstanding the existence of the permitted 
development right.  This is something that would need to be considered by Crawley Borough Council on a 
case-by-case basis.  However, in practice the Authorities consider that it would be extremely unlikely for a 
piece of permitted development to reach the threshold for the NSIP. 

Increase in permitted use 

The Authorities have considered whether an increase in passenger numbers from 46mppa to 61mppa 
would satisfy the requirements of section 23(1)(c), irrespective of the physical alterations that are proposed.  
However, the Authorities have concluded that it would not. 

As noted above, there are no planning obligations or conditions limiting the number of passengers that may 
use the airport.  It is therefore very difficult to characterise the permitted use of the airport as being subject 
to a limit on passenger numbers.  Consequently, it would be very difficult to ever demonstrate that the 
permitted use of the airport has increased by 10mppa. 

In the view of the Authorities, section 23(1)(c) is intended to capture a situation where an airport is subject 
to a planning obligation or condition which clearly limits the number of passengers and which the airport 
operator wishes to amend without necessarily carrying out any physical alterations to the airport.  This is 
not the situation at Gatwick and the Authorities do not consider it appropriate at this stage to seek to 
impose a cap. 

 

Your suggested actions 

We note that the annex to your letter includes a number of suggested actions that you would like the 
Authorities to undertake.  We address each of these in turn. 

1. "Request the Secretary of State to ensure that his policy […] is fully delivered" - The 
government's policy needs to be viewed in the context of the Planning Act 2008 which sets out the legal 
framework for determining whether development is an NSIP.  As set out above, the Authorities do not 
consider that GAL's proposals to increase passenger numbers from 46mppa to 61mppa satisfy the 
statutory requirements for an NSIP. 
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2. "Invite the SoS to direct that the project be considered a Nationally Significant Infrastructure 
Project under section 35 of the Planning Act 2008" – While the Authorities acknowledge the national 
significance of the airport, they do not currently consider that the increase in passenger numbers from 
46mppa to 61mppa (or the physical works proposed by GAL in connection with this increase) constitutes 
development which should be subject to a section 35 order.  The increase in passenger numbers is largely 
to be achieved through operational changes which do not constitute "development" for the purposes of the 
Planning Act 2008.  In any event, under section 35ZA of the Planning Act 2008, it is not for the Authorities 
to make such an application.  It is for the Authorities, and for Crawley Borough Council in particular, to 
monitor that development is carried out in accordance the various planning legislation.  If we consider that 
any development is not being carried out in accordance with the legislation, it is open to Crawley Borough 
Council to take enforcement action.   

3. "Investigate whether the main runway growth will require "alterations that would bring it 
within the scope of the 2008 Act" – The Authorities expect GAL to provide as part of the DCO application 
process a robust justification for how it will increase its passenger numbers from 46mppa to 61mppa - in 
other words, a clear and detailed justification of how the operational changes will have that effect and why 
the proposed development will not will be required.  If this is not provided then the Authorities will raise this 
with GAL and the Secretary of State, as we did in responding to the Scoping Report.  The Authorities will be 
interrogating GAL's evidence on this.  Furthermore, going forward Crawley Borough Council will also 
carefully scrutinise on a case-by-case basis any proposals to use permitted development rights to establish 
whether they fall within the scope of section 23. 

4. "Review whether the main runway project is a material change of use requiring planning 
permission under sections 55 and 57 of the Planning Act 1990" – The Authorities do not consider the 
increase in passenger numbers from 46mppa to 61mppa to constitute a material change of use requiring 
planning permission under the 1990 Act. 

5. "Terminate the current Section 106 agreement with Gatwick and negotiate a new agreement 
incorporating a cap" – The Authorities cannot compel GAL to enter into a new agreement incorporating a 
cap at the current time and there is clearly no commercial incentive on GAL to agree to such a cap.  
However, the Authorities will seek to negotiate a section 106 agreement as part of the DCO process and 
this may include reference to caps and other control measures on the number of passengers, flights or 
runways, linked to the capacity and likely significant environmental effects assessed as part of the EIA for 
the DCO. 

Next steps 

It is important to note that the EIA scoping exercise is one of the first steps in what will be a very detailed 
process of preparing and considering the DCO application.  There will be various other opportunities for the 
Authorities and other interested parties to test and challenge GAL's proposed development and evidence 
base as the application progresses. 

The Authorities are in the process of negotiating a Planning Performance Agreement with GAL which will 
set a framework around further engagement and consultation with the Authorities in respect of the 
proposed DCO application.  This will also require GAL to provide funding to the Authorities to enable them 
to ensure that the proper resources are in place to enable robust scrutiny of the application. 



 

6 | P a g e  

 

The decision whether or not to grant a DCO will ultimately be taken by the Secretary of State but the 
Authorities are fully committed to working collaboratively to proactively engage with the process.  Members 
of the public will of course be afforded the opportunity by the Planning Inspectorate to participate directly in 
the DCO application process. 

We trust that this assists in clarifying the Authorities' position on the points you raise but please let us know 
should you have any further queries. 

 

 

Yours sincerely, 

 

 
 
 
 
 
Councillor Peter Lamb 
Crawley Borough Council 

 
 
 
 
 
 
Councillor Ray Dawe 
Horsham District Council 

 
 
 
 
 
Councillor Jonathan Ash-
Edwards 
Mid Sussex District Council 

 
 
 
 
 
 
 
Councillor Tony Elias 
Tandridge District Council 
 
 

 
Councillor Mark Brunt 
Reigate & Banstead Borough 
Council 

 
 
 
 
 
 
Councillor Tim Oliver 
Surrey County Council 

Councillor Paul Marshall  
West Sussex County Council 
 
 
 
 

 

Councillor Stephen Cooksey 

Mole Valley District Council 
 

 


